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ABSTRACT 

The three-mile limit originated in the eighteenth century. Pre- 
viously, states had fixed their seaward boundaries at various limits 
for various purposes: range of cannon shot for neutrality, range of 
eyesight for security, and one or more marine leagues for fishing. 
During the late eighteenth century the French Foreign Office and Ital- 
ian writers suggested that a uniform limit of three miles might be 
more suitable. When forced to proclaim a neutral zone in the war be- 
tween England and France, the fledgeling United States hurriedly and 
reluctantly adopted the three-mile limit as a temporary measure in 
1793. Great Britain, perceiving the world-wide advantages that such a 
narrow international limit of territorial waters would afford her vast- 
ly superior merchant, naval, and fishing fleets, adopted that limit for 
herself. Then with the consensus of the other great powers, Britain 
championed the three-mile limit to its peak of strength as a rule of 
international law in the 1920's, Only Soviet Russia, devastated by mil- 
itary defeat and civil war, diplomatically ostracized, and possessing 
no maritime assets, claimed a greater extent, twelve miles. 

During the inter-war period there commenced a series of events and 
developments leading to the decline and demise of the three-mile rule. 
World War Two saw the return of Russia as a great power. She reaffirm- 
ed her twelve-mile claim and many states followed suit. The United 
States' 19^5 proclamations on the continental shelf and fisheries trig- 
gered several Latin American state claims to 200-mile limits. The United 
States, having inherited Bri tain's role as champion of the three-mile 
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limit, was not in a position to defend it forcibly as had the British, 

To challenge the Soviet twelve-mile claim and the Latin American 200 - 
mile claims would have risked nuclear war and a disruption of the 
Inter-American System, respectively. By the end of the 1960's, inter- 
national agreement had been replaced by an anarchic situation with re- 
spect to the extent of the territorial sea. The three-mile limit was 
dead, having been superseded by several special limits for special 
purposes. 

The study includes an historical summary of the development of 
the concept of territorial waters. The opinions of publicists; state 
domestic practice, laws, decrees, and court cases; and international 
conventions, arbitrations, and tribunals are examined for each historic- 
al period of the study. Additionally, the three-mile limit is consider- 
ed in terms of its impact on international relations and from the 
standpoint of individual states' interests. 

The study leads to two conclusions; First, it will require United 
States-Soviet Union agreement on a limit of territorial seas if the ex- 
isting law of the sea anarohy is to be overcome. Second, unless the suc- 
cessor to the three-mile limi t~pre sumably the twelve-mile limit— meet 
with the same fate, states must withdraw their several olaims to spec- 
ial jurisdiction beyond the territorial sea, e. g. , the continental 
shelf, special fishing rights, security, etc. , and settle on one limit 
beyond which the seas and their resources are free for the use of all. 
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INTRODUCTION 

To study the history of international maritime poli- 
tics is to learn that the greater the maritime strength 
of a nation, the greater is its tendency, or at least its 
motivation, to control the seas. This can be, and has been, 
done in two ways. One method, the mare clausum , or closed 
seas, was rather crude. A state simply decreed certain 
great ocean areas as belonging to that state, to the ex- 
clusion of the maritime traffic of other states. A second 
method, mare liberum , or free seas, was more subtle. The 
seas were declared free for the navigation of all. If 
the declaring state's maritime assets were sufficient to 
protect its own interests in the face of all competition — 
as was the case with Rome and Britain during their respec- 
tive "Pax Romana" and "Pax Britannica" — then that state 
controlled the seas, probably more effectively than the 
states which had claimed large oceans as private property. 

Under this latter method, it follows that the more 
free the seas are, the greater the flexibility of the 
stronger maritime powers, and the greater their opportunity 
to exercise control. If the coastal states of the world 
were to claim very narrow territorial seas along their 
ocean frontiers, this would maximize the area of useable 
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seas for those states equipped to use them, whether for 
fishing or for commerce. Moreover, under these conditions 
the warships of maritime states would enjoy greater free- 
dom of movement during hostilities or when conducting 
peacetime operations in the interest of their state's secur- 
ity. 

For the simple reason that man is a land creature, 
the land areas are the most important to him. Likewise, 
those waters of the ocean nearest his coasts are the most 
important waters as far as he is concerned. It is there 
the fishing is best. The sea bottom there is more suscep- 
tible to exploitation for its sedentary and mineral re- 
sources. For centuries most international trade has been 
conducted between coastal ports, and the important maritime 
battles have been fought in the vicinity of the coasts. 
Hence, the narrower the territorial seas of littoral states, 
the greater the benefits realized by the maritime powers 
which, using the high seas as lines of communication, have 
been able to take advantage of the world's coasts. 

Conversely, wide territorial seas exclude ships of 
foreign countries from the economically and strategically 
valuable waters closest to a state's shores. Hence, states 
without great naval or maritime strength have generally 
opted for wide territorial seas. There is an interesting 
trade-off in this regard between the advantages to be gained 
by a state in excluding foreigners from its coasts and the 
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advantages to be gained by exploiting the coasts of other 
states. Periodically during history states have had to 
make this value assessment and then choose, so to speak, 
between mare clausum and mare liberum . 

The most notable instance of mare clausum resulted 
about half a millenium ago when the Pope divided the world 
between Spain and Portugal. And the most notable. instance 
of mare liberum was the three-mile limit, the narrowest 
extent of territorial seas to achieve status as a rule in 
the law of nations. 

To follow the history of the three-mile limit is, 
in a sense, to follow the relative power positions of the 
maritime states. The greatest of these have been the 
most ardent defenders of the rule. The states without 
great fleets have been its antagonists and have argued for 
a wider extent of territorial seas as an alternative. 

I. DEFINITION OF THE STUDY 

The purpose of this study is to produce a history 
of the three-mile limit of territorial seas as a rule of 
international law. The study will ascertain and document 
the conditions under which the rule came into existence, 
the course of, and reasons for, its rise to paramountcy, 
and the circumstances which led to its demise. 

The significance of such an undertaking lies chiefly 
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in its timing. That the three-mile limit did emerge and 
exist as a rule of international law scarcely needs prov- 
ing, although in the course of this study that will be ac- 
complished for reasons of completeness. The demise of the 
rule, however, does deserve a thorough documentation. 
Almost traditionally in jurisprudence, there have been 
laws — both national and international — which have .lingered 
on the books long after they have served their useful- 
ness, being ignored, sometimes even for decades, until 
quietly repealed. Essentially, such is the case with the 
three-mile limit. De facto , it is no longer the law of 
nations; de jure , it remains on some statute books, simply 
awaiting final interment. But there is no need whatever 
to wait until that time to write the account of this 
historic rule of international law. 

No indication can be found that a history of the 
three-mile limit has been undertaken by any other writer, 
especially in an Italic or Germanic language. This study 
is believed to be the first. However, there have been 
written numerous valuable and comprehensive works dealing 
with the law of the sea in general, such as those by C. 

John Colombos,' 1 ' and by Myres S. McDougal and William T. 

2 

Burke. Each of these devotes a generous number of pages 

1 C. John Colombos, The International Law of the Sea 
(New York: David McKay Company, Inc., 1962) • £ sixth" 

edition was published in 1967* 

^Myres S. McDougal and William T. Burke, The Public 
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to the matter of territorial seas. Then, too, there have 

been several very useful treatises focusing more closely on 

the more restricted topic of territorial seas. Foremost among 

them, in this writer's view, is that by Philip C. Jessup.^ 

The Norwegian publicist Arnold Raestad,^ the French publi- 

5 

cist Joseph B. Imbart de Latour, and the British publicist 

£ 

Thomas Fulton produced similarly excellent works, from dif- 
fering European points of view. These works treat the sub- 
ject both historically and conceptually, and each considers 
the three-mile rule at length. Finally, on the subject of 
the three-mile rule itself, there have been published several 
highly informative essays and papers, dealing with specific 
aspects of the rule. In this category are those by Bernard 

Heinzen, Thomas Baty, and H. S. K. Kent, which have appeared 

7 

in law journals. 



Order of the Oceans : A Contemporary International Law of 

the Sea (New Haven and London: Yale University Press, 1^2). 

•^Philip C. Jessup, The Law of Territorial Waters and 
Maritime Jurisdiction (New York: G. A. Jennings, Co., 1927). 

^Arnold Raestad, La mer terri tori ale (Paris: A. 

Pedone, 1913 )• 

^Joseph B. Imbart de Latour, La mer territorial^ au 
point de vue theorique et pratique (Paris: G . pedone -LaurTel , 
(1889) . 

^Thomas W. Fulton, The Sovereignty of the Sea (Edin- 
burgh and London: W. Blackwood and Sons, l^Tl). 

^Bernard Heinzen, "The Three-Mile Limit: Preserving 
the Freedom of the seas," Stanford Law Review , XI (July, 

1959) (this article includes a well-documented 45-page his- 
torical summary of the three-mile rule); Thomas Baty, "The 
Three-Mile Limit," American Journal of International Law, 
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These related works, and certainly many others, were 
consulted in the course of the study, and in varying de- 
grees they influenced the writer. In fact, not a great deal 
will be written here that has not already been recorded 
elsewhere in different form, in related and unrelated con- 
texts. But unlike the works which have preceded it, this 
study will gather pertinent information and data concerning 
the three-mile limit from all available sources, and or- 
ganize it in historical sequence, utilizing the three-mile 
rule itself as the central theme. 

II. TERMINOLOGY 

Most of the terminology in this study is common and 
self-explanatory, or is adequately defined in standard 
dictionaries. But there are instances where writers on 
international maritime law have used different expressions 
to describe the same thing. These must be mentioned in 
order to eliminate confusion. 

Territorial Sea 

The territorial sea is that belt of sea adjacent to 
the coast of a state, beyond its land territory and its in- 
ternal waters, over which the sovereignty of the state ex- 
tends. However, it seems there have been as many attempts 
to apply terminology to this belt of waters as there have 



XXII (July, 192B); and H. S. K. Kent, "The Historical Origins 
of the Three-Mile Limit," ibid . , LXVIII (October, 1954). 
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been attempts to establish its limits. 

The term territorial sea (or seas) is very common 

and is also very old. Ferdinand Perels (German publicist, 

1336-1903) uses the term, but also employs "maritime terri- 

tory" synonymously. Philip C. Jessup prefers "territorial 

waters"; he named his book accordingly. Certain writers 

object to the use of the word "territory," and maintain that 

the state's jurisdiction over this belt of water is not 

quite as extensive as that exercised over land territory. 

Sir Travers Twiss, (English jurist, 1309-1397) circumvents 

the notion of territory by substituting the term "juris- 

9 

dictional waters." For the same reason, Henri J. F. X. 
Bonfils (French jurisconsult, 1335-1397) uses interchange- 
ably the terms "jurisdictional seas" and "littoral seas."^ 
"Littoral sea" also appears in the work of the Swiss pub- 
licist Alphonse Rivier (1335-1&9&) on an equal basis with 
the term "adjacent sea" or mare proximum . The more famous 
Swiss publicist, Emmerich de Vattel (1714-1767), preferred 

d 

Ferdinand Paul Perels, Manuel de droit maritime 
international (Paris: Guillaumin, 188477 p. 24. 

^Sir Travers Twiss, The Law of Nations Considered 
as Independent Political Communities ( revised second edi- 
ITTon; Uxlordf Clarenden rress, ± 884 ) , p. 293 • 

10 Henri J. F. X. Bonfils, Manuel de droit internat- 
tional public (seventh edition; Paris: Rousseau, 1914J » p. 
322. 

■^Alphonse P. 0. Rivier, Principes du droit des gens 
(Paris: A. Rousseau, 1396), vol. I, p. 145 • 
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"marginal waters." Two centuries later, William E. Master- 

13 

son entitled a book with similar words, "marginal seas." 
Another book title, La mer cdtiere ( The Coastal Sea ) , re- 
flects the preference of French publicist Paul Godey.^ 

Similarly inclined, the German writer Frans von Liszt calls 

15 

the belt "coastal waters." And German-born British pub- 
licist Lassa Oppenheim referred to the maritime belt simply 
as "raartime belt."^ Examination of the texts of these 
writers reveals that despite their varying terminology, they 
all had the same thing in mind, namely, the waters defined 
above as "territorial seas." 

The League of Nations Preparatory Committee for the 
Codification Conference, in drafting the bases of dis- 
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Emmerich de Vattel, The Law of Nations or the Prin - 
ciples of Natural Law Applied to the Conduct and to the Af- 
fairs oF~ Nations and of Sovereigns , 1758 edition, trans. 
Charles G. Fenwick (in Classics of International Law , ed. 
James Brown Scott; New York: Oceana Publications, 'Trie . , and 
London: Wildy and Sons, Ltd., reprinted 1964), para. 289, 
p. 109. 

13 

William E. Masterson, Jurisdiction in Marginal 
Seas with Special Reference to Smuggling (New York: The 
Macmillan Co. , 1929) . 

^^Paul Godey, La mer cdtiere (Paris: A. Pedone, 1896). 

^Frans von Liszt, Das volkerrecht , systematised 
dargestellt (fifth edition; Berlin: 0. Haring, 1907) > P. 

86, translated and reproduced in Henry G. Crocker (ed.), 

The Extent of the Marginal Sea , U. S. Department of State 
(Washington: Government Printing Office, 1919) > p. 292. 

^Lassa Francis Lawrence Oppenheim, International 
Law : a Treatise (second edition; New York and London: 
Longmans, Green and Co., 1912), vol. I, p. 255 • 
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cussions for the 1930 Hague Conference, selected the term 
"territorial waters." Almost ironically, considering the 
failure of the Conference to reach agreement on the sub- 
stantive issues, the delegates chose to manipulate semantics 
by enacting: "The Committee on Territorial Waters felt 

that the expression ’territorial sea’ was more appropri- 
17 

ate." The United Nations, through its International Law 
Commission, has followed this lead by consistently referring 
to the "territorial sea" throughout its literature and 
conferences on the subject. This study, likewise, will 
rely on the term "territorial sea" whenever confusion might 
result through the use of another term. 

Internal Waters 

There also develops a terminology problem in asso- 
ciation with those waters wholly within the state such as 
lakes, harbors, bays, and rivers. The terms "internal 
waters," "national waters," "interior waters," and "inland 
waters" are all found in contemporary usage in this regard. 

"Internal waters" has found favor among a majority 
of the nations as evidenced by its inclusion in the 1953 
Geneva Convention on the Territorial Sea and Contiguous 
Zone. Colombos, on the other hand, refers to these waters 

^League of Nations, Final Act , Conference for the 
Codification of International - Law , The Hague , Mar c h -Apr IT 
1930 (Geneva: League of Nations, 1930), reprinted in 
Supplement to American Journal of I nternational Law, XXIV 
(July, 1930), p. 183. 
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IS 

as "national" or "interior" waters. Paul Godey was of the 
opinion that these waters— ports, bays, and closed seas— 
should be called the "territorial" seas, in that they were 
bona fide territory. As indicated earlier, he recommended 
the term "coastal" for those waters along the coast, which 

la 

are now routinely called territorial seas. 7 Herbert Briggs, 

among others, indicates still another preference .in his 

20 

choice of the term "inland waters." 

There is ample opportunity for ambiguity in the use 

of the latter term, inasmuch as it is used under the United 

States' Inland Rules of the Nautical Road to define certain 

navigable waters in and near the United States. While some 

of these "inland waters" are well within the maritime 

boundary of United States territorial seas, others extend 

well beyond and far into the high seas, especially along 

21 

the New England and Florida coasts. 

Further confusion arises due to certain writers' 



13 

Colombos, op . cit ., p. 73. 

^Godey, o£. cit., pp. 7-3. 

*?0 

Herbert Briggs, The Law of Nations (second edition; 
New York: Appelton-Century-Crofts7~"Inc . , 1952) , p. 239. 

^Raymond F. Farwell, The Rules of the Nautical 
Road (revised edition; Annapolis, Maryland: United States 
Haval Institute, 1954), pp. 339-399; and Ralph S. Wentworth, 
et al. (eds.), Knight's Modern Seamanship (twelfth edition, 
revised; New York: D. van Nostrand Go . , Inc . , 1953), pp. 
297-293; see also infra , chapter XIV. 
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collective reference to all waters under the jurisdiction 
of a state as "national” waters, or "territorial" waters, 
including both "internal" and "coastal" waters. And while 
there are other instances of conflicting terminology, these 
remarks should suffice to demonstrate that there has been 
no universal agreement as to a standard nomenclature. In 
this study, the term "internal waters" will be us.ed wherever 
misinterpretations are possible. 

Contiguous Zone 

During the past several decades there has come into 
vogue a relatively new term, "contiguous zone," used to 
describe generally the waters at the maritime frontiers of 
littoral states. Today it is used to define a belt of 
water adjacent to, and extending to seaward beyond, the 
territorial sea, in which the state exercises certain special 
jurisdiction to prevent violation of its customs, immigra- 
tion, navigation, and sanitary laws and regulations, to 
list the most important of them. While this zone is part 
of the high seas, it is measured from the baseline on the 
coast in the same manner as is the territorial sea. This 
is approximately the definition adopted by the United Na- 
tions Geneva Conference of 19 5# » and reflects little change 
since the earliest usage of the term. The 195^ Geneva 
Conference also set the maximum limit of the contiguous 
zone at 12 miles measured from the same baseline used to 
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delimit the territorial seas. 

Baseline 

The term "baseline" deserves an introductory defi- 
nition inasmuch as it is the continuous point of origin 
along the coast from which the territorial sea is measured. 
Quite obviously, along a relatively straight coast the 
baseline is easy to delimit; for centuries most states have 
agreed that it should be the low-water line. The problems 
arise in drawing a baseline along irregular coastlines 
with many indentations or fringe islands; for by defini- 
tion, to landward of the baseline the waters are internal 
waters, and to seaward, the territorial sea belt is mea- 
sured. 

Measurement 

Statute mile . According to Webster, the term "mile" 
comes to us from the Latin of ancient Rome, milia passuum , 
or 1000 paces, measuring about 1620 yards. In current 
English usage, the measure is slightly longer, 1760 yards 
(5280 feet or 1609.35 meters) and is referred to as the 
statute or English mile. 



^ Convention on the Territorial Sea and the Con- 
tiguous Zone (U. N. Doc. A/Conf. 13/L.52), Article 24, in 
United Nations Conference on the Law of the Sea , Vol. II, 
Plenary Meetings (U. N. PuTTT A/ConTT TJ/3&) C^ew Yorks 
United Nations, 1956), p. 135. 
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Nautical mile . In navigation and astronomy the 
term "mile" was adopted because it was a familiar terra, 
associated with measuring distances, and coincidentally, 
almost equal to the statute mile. Nevertheless, the nautical 
mile derives from its relationship with the measurement of 
arc on the earth's surface and is only secondarily a measure 
of linear distance. A nautical mile equals one minute of 
latitude, or one-sixtieth of a degree. This measure, also 
called "sea" mile, "air" mile, and in England, "Admiralty" 
mile, equals 2025.37 yards (6076.10 feet or 1852 meters). 

It equates to about 1.15 or 8/7 of a statute mile. 

p i 

Geographic mile . ^ Because of the earth's oblate- 
ness, its equatorial diameter is slightly greater than its 
polar diameter. A nautical mile is sometimes erroneously 
mistaken as being one minute of the arc at the equator. 
Rather, that unit is properly called a "geographic" mile, 
equal to 2029.03 yards (6087.08 feet or 1855 meters). This 
difference between a nautical mile and a geographic mile 
is obviously negligible. 

Metric system . Infrequently, states which use the 
metric system have expressed the extent of their offshore 

^ John C. Hill, et al. (eds.), Dutton's Navigation 
and Nautical Astronomy ^Annapolis, Maryland: United States 
Naval Institute, 1958), pp. 10-11. 

' 2if Ibid. 
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customs jurisdiction in terms of that system. In such 
cases, the measure used has been the kilometer (1000 meters), 
or the myriameter (10,000 meters), equal to .621 and 6.21 
statute miles, respectively. It should be recalled that 
the metric system is properly a substitute only for land 
measurement, a statute mile, and that states which use the 
metric system must still use nautical miles in matters of 
navigation and astronomy. In almost all cases they mea- 
sure their territorial seas in nautical miles. 

Marine league . The marine league is generally equal 
to three nautical miles, and consequently, the term became 
virtually interchangeable with "three-mile limit" in some 
state papers and in the writings of several publicists. 

The marine league will be considered in greater detail in 
a subsequent chapter. 

The Three-Mile Limit 

The rule of the three-mile limit under international 
law can be defined as limiting the seaward extension of a 
coastal state’s territorial jurisdiction at the outer 
boundary of a zone of water extending three miles from the 
shore of that state. The miles are nautical miles, and 
they are measured from the low-water mark. 

III. ORGANIZATION OF THE STUDY 

History is never so simple that its writing can be 
reduced to a straight line approach. Related events, 
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occurring simultaneously, must be treated separately, in 
parallel, in order to avoid an utterly disjointed narrative. 
This has been true to a degree even with a subject as re- 
stricted as the three-mile limit. Nevertheless, wherever 
possible, the writing of this study follows a simple chron- 
ological narrative. 

The first substantive chapter provides the histor- 
ical background from ancient times to the period of the 
Renaissance. The following three chapters deal respective- 
ly with three antecedents of the three-mile limit as they 
developed separately but concurrently during the sixteenth, 
seventeenth and eighteenth centuries. Next, the three- 
mile limit is traced chronologically in five chapters from 
its eighteenth century origins until World War II, one 
chapter among these being devoted to competing views and 
practice. The post World War II period is dealt with in 
three chapters: the controversy over the extent of terri- 

torial seas, the involvement of the United Nations, and 
the demise of the three-mile rule. A concluding chapter 
completes the work. 

Within each major topical or chronological subdi- 
vision, and where practical, the writing technique employed 
is to consider first the actual practice of states — court 
decisions, laws, treaties, and the like — and then the work 
of publicists and learned societies. In considering the 
practice of states, the relatively important maritime powers 
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only are considered for the period up to 1930. For until 
that time it was solely the major maritime powers that 
shaped the law of territorial seas. Thereafter, the lesser 
powers, even non-maritime states, began to exert an impact 
on that law. In considering the work of publicists both 
objective and subjective materials are found. Not only do 
they report the de facto law of nations as practiced by 
states, citing and quoting valuable references and materials, 
but they also advance their opinions de lege ferenda , or 
what they believe the law should be. 

In studying the events of recent times, the activity 
of international organizations is seen as a significant 
factor in the development of the law of territorial seas. 

The United Nations has served as a medium for the conclu- 
sion of multilateral conventions on the subject and, as such, 
assumes a role in the actual practice of states. Also, in 
the case of draft conventions or conventions which fail to 
receive the necessary ratifications, and in the case of the 
work of the International Law Commission, the United Na- 
tions can be said to be playing the role de lege ferenda . 

IV. SOURCES 

The concept of territorial seas was developed in 
Europe long before the United States commenced amassing its 
present abundance of primary source material in the na- 
tion’s capital. Primary sources for the period through the 
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eighteenth century are located, by and large, in the 
archives of the capitals of Europe. For that period, the 
writer relied on historians and publicists who had access 
to and utilized those sources. Commencing with the period 
following the American Revolution, primary reliance shifted 
to United States Government publications — chiefly those of 
the State Department and the Congress. For the period 
since 1920, there is available the voluminous documentation 
from the prolific agencies of the League of Nations and the 
United Nations. 

There are certain sources which, because of the 
writer's special indebtedness, should be expressly men- 
tioned here. The ancient period was especially well ex- 

25 

amined and documented by Percy Fenn. Frances Davenport 
prepared a collection of documents for the Carnegie Insti- 
tuion of Washington which greatly facilitated dealing with 
the period of the fifteenth and sixteenth centuries. The 
cannon shot rule, the line of sight doctrine and the 
Scandanavian league were most effectively covered by 



^Percy Thomas Fenn, Jr., "Justinian and the Free- 
dom of the Sea," American Journal of International Law, 
XIX (October, 1923T 

Frances Gardiner Davenport, European Treaties 
Bearing on the History of the United States Hand its De- 
pendencies to 16 48 ( vol. I of IV vols.y Washington: Uar- 
negi e Institution of Washington, 1917) « 



re- 
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Wyndham Walker, 2 ^ Paul Godey, 25 and Arnold Raestad, 2 ^ re- 
spectively. H. S. K. Kent’s article on the origins of the 

30 

three-mile limit was very useful. In 1919, Henry G. 
Crocker compiled for the U. S. Department of State an ex- 
ceedingly valuable — over 700 pages of fine print— collec- 
tion of writings, conventions, national legislative acts, 
decrees, regulations, treaties, and other state documents 
relating to the extent of territorial waters, the bulk of 
which related to the eighteenth and nineteenth centuries. ^ 
This was the most valuable of all sources of data uncovered 
during the course of this research. But almost as useful 
for the nineteenth century period was the comprehensive 

United States Senate twelve-volume report of the North At- 

32 

lantic Fisheries Arbitration. 

For the early twentieth century, a most valuable work 

33 

was that of William E. Masterson. The League of Nations 



2 ^Wyndhara L. Walker, "Territorial Waters: The Cannon 

Shot Rule," British Yearbook of International Law, XXII 

(1945). 

2 $ 

°Paul Godey, La mer cotiere (op. cit . ) . 

2 ^Arnold Raestad, La mer territoriale (op. cit.) . 

•^H.S.K. Kent, op . cit . 

^Henrv G. Crocker (ed.). The Extent of the Marginal 
Sea (op. cit .) . 

United States Congress, Senate, Proceedings in the 
North Atlantic Coast Fisheries Arbitration , 12 vols. ,~~5enate 
Document No. 870, 61st Cong., 3rd Sess. (Washington: Govern- 
ment Printing Office, 1912). 

^William E. Masterson, Jurisdiction in Marginal Seas 
with Special Reference to Smuggling Cop. citTT » 
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documents, especially those associated with the 1930 Hague 



Codification Conference, were the best sources for the inter- 
war period. Similarly, for the post-World War II period, 
the documents of the United Nations, most particularly those 
associated with the Geneva Conferences on the Law of the 
Sea, provided the most lucrative and useful source of ma- 
terials. 



CHAPTER II 



HISTORICAL BACKGROUND OF THE CONCEPT 
OF TERRITORIAL SEAS 

I. THE MEDIEVAL PERIOD 

The three-mile limit of territorial seas, as a rule 
of international law, did not surface until the eighteenth 
century. But the concept of territorial seas had developed 
much earlier, so by way of further introduction, a summary 
of the pertinent world events and international political 
thought bearing on the development of this rubric of in- 
ternational law is undertaken in this and the following three 
chapters. 

Italian Maritime Supremacy : Thirteenth and Fourteenth 

Centuries 

Since medieval times the issue of free seas versus 
closed seas has gone full cycle. Roman law laid down that 
the sea is communis omnium naturali .jure , or by nature, 
common to all mankind, and not susceptible of possession 
in the same manner as land. The earliest formal pronounce- 

* 

ment found by this writer concerning the legal status of 
seas is found in the second century writings of the Roman 
jurist Marcianus, as preserved in the Digest of Justinian 
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(433-565). This pronouncement declared simply that the sea 
and the fish in it were open or common to all men. There 
was no extension of state jurisdiction from the shore to 
seaward, and the shore was defined as the high water mark 
of the flood tide. These very liberal views were incor- 
porated into the Justinian Code promulgated in 529 A.D.^ 

During those early times, when Rome firmly, ruled the 
Mediterranean, the matter of control of, or sovereignty 
over, the seas was not particularly important, or at least 
not contested. However, during the Middle Ages, with the 
growth of maritime commerce and competition, the waters of 
the Mediterranean and the coasts of western Europe became 
the subject of conflicting claims. Littoral kings and 
princes started to claim sovereignty over the waters adja- 
cent to their land territory. Venice, which rose to domi- 
nate the Mediterranean and Near East trade routes to the 
Orient, began demanding fees from all vessels sailing in 
the Adriatic in the year 1269; and they maintained control 



^Percy Thomas Fenn, Jr., "Justinian and the Freedom 
of the Seas," American Journal of International Law . XIX 
(October, 1926), pp. 716-71$, Fenn includes a detailed 

account of this period, well documented, with a generous 
bibliography. See also Albert G. de Lapradelle, "The Right 
of the State Over Territorial Sea," Revue Genlrale de Droit 
International Public . V (1&93), p. 266, reproduced In Henry 
G. Crocker led.) , The Extent of the Marginal Sea , United 
States Department oT~ State \ I'Jashington : Government Print- 
ing Office, 1919), p. 137, and Christian Meurer, The Program 
of the Freedom of the Seas , trans. from German by Leo J . 
Frachtenberg (.Washington ; Government Printing Office, 1919), 
chap. I. 
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there until the seventeenth century. 

During the following century, there commenced the 
literary defense of such practice. Bartolus de Sassoferrato 
(1314-1357), an Italian jurist and professor at Pisa and 
Perugia, and one of the most famous and oft-quoted jurists 
of the Middle Ages, wrote a short treatise advocating "that 
every adjacent State should have an ' imperium* over the 
coastal sea to the extent of 100 miles which, according to 
him, was something less than a two-day journey at sea."^ 

Such a width, of course, was more than enough to make the 
Adriatic an Italian sea. A pupil of Bartolus, who became 
equally famous as a teacher, Baldus de Ubaldis (1327-1400), 
agreed on a wide extent of territorial waters, but held that 
its limit was 60 miles. ^ 



2 

De Lapradelle, loc . cit . 

3 

Walther M. A. Schucking, Das Kustenmeer im Inter- 
nationalen Rechte (Gottingen: Dieterich 'sche univ.-buchdr. , 
1897), p. 6, quoting Bartolus' Tractatus : Tyberidis sive 

de fluminibus , in volume VI of his 0pe~ra (Lugdunum, 1552) > 
p. 146, translated and reprinted in Crocker, o£. cit., p. 
424. The 100-mile limit widely attributed to Bartolus has 
been derived from his statements on offshore islands. He 
held that offshore islands belong to a province when they . 
were within a moderate distance from the coast. He de- 
fined a "moderate" distance as 100 miles and maintained 
that the province should exercise jurisdiction within this 
distance. 

^■Joseph J. B. Irabart de Latour, La mer territoriale 
au point de vue theorique et pratique (Paris: G. Pedone, 
TF89) , p. — 29 ; Baron Ferdinand de Cussy, Phases et causes 
celebres du droit maritime des nations (Leipzig: F. A. 
Brockhaus, 1856) , vol. I, p. 91; and Marquis de Ramon de 
Dalmau y de Olivart, T rat a do de derecho international 
publico (fourth edition; Madrid: V. Su§rez, 1903), vol. I, 
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Not to be outdone by their Venetian competitors, the 
Genoese, across the Italian peninsula, staked a claim of 
sovereignty over the Ligurian Gulf (now Sea). There is 
recorded a decision of the Supreme Court of Piedmont, as 
late as the seventeenth century, citing Bartolus and Baldus 
as basis for their finding, which approved the action of a 
Savoyan man-of-war that had stopped a Spanish ship bound 
for Naples, in the Ligurian Sea, at a distance of 50 miles 
from the port of Monaco.'’ 

Portuguese Maritime Supremacy : Fifteenth Century 

In western and northern Europe there were similar 
claims over large sea areas. The Danes, Swedes, and Poles 
claimed various parts of the Baltic; the English claimed 
the Narrow Seas (Channel), the North Sea, and the waters 
around the British Isles within an arc drawn from Cape 
Finisterre in Spain to North Cape in Norway.^ These claims 
reached their greatest extravagance when Portugal, and later 
Spain, made their debut in maritime affairs. Under the 
leadership of Prince Henry the Navigator (1394-1460), the 
west coast of Africa was explored by Portugal. On January 
£, 1455 » Pope Nicholas V, expressed his approval and great 

p. 203, all translated and reproduced in Crocker, 0 £. cit . , 
pp. 250, 49 and 334» respectively. 

^Schiicking, loc . cit . . citing Cacheranus, Decisiones 
Senatus Pedemontani , Dec., p. 155* 

£ 

Thomas A. Walker, A History of the Law of Nations 
(Cambridge: Cambridge University Press, - I&99) , vol. I, 

P O 162 9 
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pleasure with the Portuguese effort by issuing the papal 

bull Romanus Pontifex . which, "... seeking and desiring 

the salvation of all . . apparently granted for the first 

time, to the Portuguese, the exclusive and permanent rights 

to the lands of Africa from Cueta to Guinea and "beyond, 

7 

towards that southern shore." The Portuguese did not ig- 
nore this "blank check" to build an empire in the. name of 
converting heathens. By 1466 , Bartholomew Diaz reached the 
Cape of Good Hope, and in 149#, Vasco Da Gama sailed around 
the Cape, up the east coast of Africa, and across the Arabian 
Sea to India, and thus opened up an alternate, all ocean, 
trade route to the Orient. 

II. THE SIXTEENTH CENTURY: 

IBERIAN MONOPOLY OF THE SEAS 

Spain Rises to Maritime Paramount cy 

The papal bulls . Soon the Spanish discoveries in 
America were to be similarly lauded and rewarded by a later 
Pope, Alexander VI. When news of the Columbus discoveries 
reached the Portuguese King, John II, the latter became 
suspicious that the New World lands might be within his vast, 
only partially explored, southern realm of "Guinea and the 

^For complete text, Latin and English, see Frances 
G. Davenport, European Treaties Bearing on the History of 
the United States and its Dependencies to l64o { Washington: 
Carnegie Institution ol Washington, I^lTT, PP» 13—26. 
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Guinean Sea," possibly even part of the "southern shore" 

mentioned in the papal bull. When he prepared an armada 

to take possession of Columbus* discoveries, the Spanish 

sovereigns, Ferdinand and Isabella, quickly notified the 

Pope. Pope Alexander VI (Rodrigo Borgia), in arbitrating 

the dispute, issued several papal bulls which were most 

favorable to Spain. In commenting on the bulls. Frances 

Davenport, citing several authoritative sources, suggests 

that the Pope’s close ties to Spain and the Spanish Crown 

g 

may have influenced his decisions in issuing the bulls. 

In the first, the bull Inter Caetera , of May 3, 1493 , he 
assigned the lands in question, and all future lands to be 
discovered, to Spain, but with a clause safeguarding the 
pontifical concessions previously made to Portugal, and ex- 
cepting any other lands already possessed by a Christian 
owner. ^ In another bull, Inter Caetera of May 4, 1493, the 
Pope was more specific, and even more favorable to Spain, 
granting her the exclusive right to all territories west of 
a demarcation line drawn "... from the Arctic pole, namely 
the north, to the Antarctic pole, namely the south . • . the 
said line to be distant one hundred leagues towards the west 

^Davenport, 0 £. cit. , pp. 56 and 79. 

^Ibid. , p. 56. Pope Alexander VI was a native of 
Valencia, Spain. "Alexander," Encyclopaedia Britannica 
(1953 edition), I, 599 . 

10 Davenport, o£. cit .. pp. 56-63 (complete text). 
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and south from any of the islands commonly known as the 
Azores and Cape Verde.” 11 This demarcation line was ap- 
proximately at the 35° west meridian, passing between 
Greenland and Iceland and then straight south, dividing 
the Atlantic. This bull did not include the clause safe- 
guarding Portugal. Moreover, it prohibited anyone, at the 
penalty of excommunication, ". . . to go for the purpose of 

trade or any other reason to the islands or mainlands, 

12 

found and to be found . . west of the line of demar- 

cation, without Spanish permission. 

The Treaty of Tordesillas . That the Portuguese felt 

aggrieved by this partiality is not surprising. For one 

thing, they felt that a line only 100 leagues to the west 

of their Azores and Cape Verde possessions did not give them 

enough maneuvering room around those frequently visited 

island territories. Accordingly, Portugal asked Spain to 

agree to a line farther west, one half way between the Cape 

Verde Islands and Columbus' new territories. Secretly, 

King John "was certain that within those limits famous 

13 

lands and things must be found." Apparently to obtain 

Portuguese recognition of their American claims, the Spanish 
agreed to a new demarcation meridian 370 leagues west of 
the Cape Verde Islands, or at approximately 45° west longi- 
tude. The Treaty of Tordesillas was concluded in June, 

n ibid . a pp. 71-83. 12 Ibid .» p. 77. 13 Ibid ., p. 84 . 
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1494 and was ratified in September. 1 ^ More equitable than 
the papal bulls, the Treaty provided that all lands to the 
east of the line would be Portuguese and those to the west, 
Spanish. Although not specifically so stated, this Treaty 
implied a division of the globe into two equal semi-spheres, 
a feature lacking, and obviously not intended, in the papal 
bulls . 

More important from a maritime point of view, the 
Treaty also included language dealing with the seas, 
strongly implying the notion of outright ownership of the 
high seas by the two sovereigns. In order to reach the 
Americas, Spanish ships had to cross through the Portuguese 
waters east of the line. The Treaty provided for such 
passage, permitting Spanish ships. 

... to sail in either direction, freely, securely, 
and peacefully, over the said seas of the said King of 
Portugal, and within the said line . . . They shall 
take their courses direct to the desired region ana for 
any purpose desired therein and shall not leave their r 
course, unless compelled to do so by contrary weather. p 

This wording is strikingly similar to that used today in 

defining the doctrine of innocent passage. 

The Treaty of Tordesillas was a bonanza for Portu- 
gal because the westerly displacement of the line of de- 
marcation, located eastern Brazil, undiscovered until some 

■^For full text, Spanish and English, see ibid . , 

pp. £6-100. 

15 Ibid., p. 97. 
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years later, in the Portuguese semi-sphere, confirming 
King John's optimistic speculation. After Tordesillas, 
and during the sixteenth century, the Portuguese and Spanish 
extensively explored and colonized: the Portuguese in 

Africa, Persia, India, the East Indies, and Brazil; the 
Spanish in North, Central, and South America, and the ’Vest 
Indies. In spite of the broad scope of agreement.s reached 
in the Treaty, the century was fraught with disputes and 
disagreements over interpretation and implementation. For 
example, there was a quarrel concerning the number of 
leagues in an equatorial degree, and concerning the exact 
location of the Cape Verde Islands. Later, there was a 
bitter disagreement when attempting to fix the exact loca- 
tion of the Moluccas Islands (Spice Islands) of the East 
Indies. They had been discovered in 1512 by the Portuguese 
captain, Magellan, who in 1513 transferred his allegiance 

to Spain. Both states heatedly claimed that the islands 

17 

lay on their respective sides of the demarcation line. 

Views of Vitoria . Although Italian writers had risen 
to the defense of Italian claims of jurisdiction over 
extensive sea areas, there was apparently no such move among 
the writers in Spain and Portugal. In fact, the reverse 

~*~° Ibid . , pp. 35 and 131. 

^Ibid., pp. 113-193. These pages contain treaties 
and draft treaties, annotated, documenting the attempts to 
settle the issue. Actually, the reciprocal of the demarca- 
tion line, or the 135° east meridian, places the Islands 
just inside the Portuguese sector. 



seems true. Probably the most distinguished sixteenth 
century writer on international law expressed righteous 
indignation at the sweeping claims of* Spain and Portugal. 
This was, ironically, Francisco Vitoria (14SO-1546), a 
Spanish theologian and lawyer, of the Order of the Domini- 
cans. Although the Dominicans had generally been faithful 
to the Holy See, writing in 1532, Vitoria challenged the 
authority of the Pope to grant the New World empire; he 
challenged the Pope's temporal authority over the Indians 
in the New World; he challenged the Spanish Emperor's 
right to seize lands occupied by the Indians; and he held 

that extension of the Empire was not a just cause to wage 

19 

war on the Indians. He went on to explain that 



. . . the Spaniards have a right to travel into the 
lands in question and to sojourn there, provided they 
do no harm to the natives, and the natives may not pre 
vent them ... it would not be lawful for the French 
to prevent the Spanish from traveling or even from 
living in France, or vice versa . . . Thou shalt not 
do to another what thou wouldest not wish done to 
thyself .2° 



Ernest Nys, "Introduction" to Franciscus de Vic- 
toria (Italian version of name), De Indus et de lure B elli. 
Relectiones , trans. by John Pawley Bate (in Classics of 
International Law , ed. James Brown Scott (New York: Oceana 
Publications. Inc . , and London; Wildy and Sons Ltd., re- 
printed 1964), p. 75* 

^Francisco Vitoria, 00 . cit . , pp. 129-149. The 
unabridged title translated: On the Indians Lately Dis - 

covered , and On the Indians, or on the Law of War Made by 
the Spaniards on the Barbarians , first published in 15577 

20 Ibid., pp. 151-153. 
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The spirit of free movement and commerce evident in 

these passages later led Grotius to invoke Vitoria as an 

authority when he protested the conception of sovereignty 

over the high seas; conversely, Selden, in defending such 

21 

a concept, took exception to these views of Vitoria. 

Northern European States Contest Iberian Dominion over the 
Seas 

France . Whereas Portugal had led all the others in 
maritime prowess during the fifteenth century, the sixteenth 
century saw the Spanish come to the fore, with her exploita- 
tion of Mexico and Peru. But it was also during the sixteenth 
century that the French, English, and Dutch made their bid 
to wrest control of the seas from the Iberian powers. The 
French corsairs, in particular, began to plague both Spanish 
and Portuguese mariners early in the century. This, of 
course, brought reprisals on French shipping. The French 
and Spanish, especially, collided when the former attempted 
to establish a colony in Florida, and when the French com- 
menced attacking Spanish treasure ships and settlements in 
the West Indies. The French maintained that the seas were 
common, and would not agree to being excluded on the basis 
of the papal bulls. The two powers concluded a treaty at 
Crgpy-en-Laonnois in 1544, wherein the Spanish agreed that 

^Ernest Nys, on. cit . , pp. 96-97, and Arthur 
Nussbaum, A Concise History of the Law of Nations (New 
York: The Macmillan Co., 1950T> P» 62. 
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the French could sail to the West Indies for trade and the 

O p 

French agreed not to colonize there. Yet, the French 
corsairs continued to plunder the "Spanish" Indies. Like- 
wise, British sailors scorned the Spanish claim to a monop- 
oly of the Atlantic, and ceaselessly and increasingly com-, 
mitted piracy against the Spanish ships during the latter 
part of the sixteenth century. ^ 

It was during this Franco-Spanish rivalry that the 
renowned French publicist, Jean Bodin (1530-1596), pub- 
lished De ' Republique . Writing in the year 1576, he adopted 

the view of Baldus, and fixed the limit of territorial seas 

2.L 

at 60 miles, ^ explicitly referring to the Court of Piedmont's 
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Davenport, 0£. cit . , pp. 205-209, 220. 

21 

"sir A. W. Ward, Sir G. W. Prothers, and Sir Stanley 
Leathers, eds., The Wars of Religion (Vol. Ill of The Cam - 
bridge Modern History . 13 vols.; Cambridge: Cambridge 
University Press, 1934), p. 492. 

p ) 

j?ercy Thomas Fenn, Jr., "Origins of the Theory of 
Territorial Waters," American Journal of International Law , 
XX (July, 1926), p. 479, citing Jean Bodin, Les six ITvres 
de rSoublique de I. Bodin Anauein (Paris: Chez I du Pius, 
15$3 ) » 6k. I , chap. 7T There is considerable disagreement 
among publicists on the extent of territorial seas advocated 
by Bodin. In the Latin version, Bodin wrote 60 miles 
(". . . ut sexaginta miliaribus a littore . . ."). The 
French version, which appeared about the same time, reads 
30 leagues (". . . iusque a XXX lieuis loing de sa terre 
. . The writers Bynkershoek, de Cussy, Latour, Olivart 

and Schtlcking cite Bodin' s 60 miles. Vattel and de Lapra- 
delle cite 30 leagues. Professor Nicholas M. Matte ( Deux 
frontieres invisibles : de la mer territoriale & 1* air 
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decision. ^ 

Scandinavia . The Scandinavian states at this time 
in history numbered two: The Kingdom of Denmark and Norway 

and the Kingdom of Sweden. Scandinavians in general had 
historically been seafaring peoples, the Norwegians and 
Danes somewhat more so than the Swedes, probably because 
of their Atlantic seaboard. State papers indicate that 
the Dano-Norwegians were actively involved in international 

? A 

maritime legal matters as early as the sixteenth century. 
Although they did not keep pace with France, Holland, and 
England in naval or maritime commercial strength, their 
extensive fishing enterprises and their co-location with 
those powers on the North Sea, involved them in matters 
of territorial seas. As early as May 10, 159&, the fol- 
lowing Danish ordinance was deemed necessary and promul- 
gated: 



territorial . Paris: A. Pedone, 1965) equates Bodin’ s 30 
leagues to 90 miles; this is believed an oversight. This 
inconsistency may stem from the varied interpretations of 
’’league," a term often confused in writings on maritime 
law. The French league varied in antiquity between 2 and 
4 miles. It is now 3 miles. 

^See supra , note 6. 

^H. s. K. Kent, "Historical Origins of the Three- 
Mile Limit," American Journal of International Law , XLVIII 
(October, 1954) ,p. 539; and Crocker, op. cit., passim . 



